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SCHOOL TRUST LAND AND FEDERAL
CONDEMNATION FOR DEFENSE PURPOSES:
FEDERAL LAWS IN CONFLICT
FEDERAL CONDEMNATION POWER: The congressional mandate to eleven western States to provide perpetual support for their
public schools through the lease, but not the sale, of the mineral
estate on school trust land should restrict the power of the federal
government to condemn that mineral estate in the absence of explicit
federal legislation permitting States to sell it to the federal government.
INTRODUCTION
Upon admission to the Union, many states received gifts of designated
sections of federally owned land to hold in trust for the benefit of public
institutions and the common schools. I Congress specifically required eleven
western states to keep the land, or funds derived from its sale, in the
corpus of a trust, but permitted the expenditure of earned revenue for the
benefit of public institutions and the common schools. 2 Initially Congress
required these states to make indemnity selections in lieu of sections of
known mineral character. However, in 1927 Congress passed the Jones
Act which allowed the vesting of sections with mineral wealth. Still the
Act wisely permitted the western states only to lease the mineral estate
and forbade its sale. 3 Today the mineral lands are an invaluable source
of revenue for public schools in some states. In New Mexico, 96% of
the total earned annually by trust lands is derived from oil and gas enterprises. The revenue is allocated as required by law to4 investment in
the permanent fund and to expenditure for beneficiaries.
During World War I the United States Army established the White
Sands Missile Range [hereinafter WSMR] in an arid and desolate section
of the State of New Mexico. Today the Army still leases some 350,000
acres of trust land on WSMR from the State because Congress has consistently denied its requests to purchase the land outright. In 1979 the
State of New Mexico filed an inverse condemnation suit in the Court of
Claims in an attempt to get just compensation for the trust land permanently occupied by the Army. An interlocutory opinion held that the
1. United States v. Morrison, 240 U.S. 192, 198 (1916).
2. 68 CONG. REC. 1821 (1927). The trust land states were Arizona, California, Colorado, Idaho,
Nevada, Montana, New Mexico, Oregon, Washington, Wyoming, and Utah.
3. Ch. 57, § 1, 44 Stat. 1026 (codified as amended at 43 U.S.C. § 870 (1976)).
4. State of New Mexico, Commissioner of Public Lands Annual Report, 70th Fiscal Year 2
(1982).
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federal government took the whole fee by permanently occupying State
land. However, the Commissioner of Public Lands5 contends that the
mineral estate was not included in the State's inverse condemnation claim
and that the land included may be rich in oil, gas, and other natural
resources. He would like to prevent the condemnation of any mineral
estate trust land on WSMR.
The conflict between the State of New Mexico and the Army vividly
illustrates the clash of two federal laws. With congressional approval,
the Executive branch may exercise unlimited condemnation power over
state-owned lands needed to carry out constitutionally mandated functions. Under current condemnation law, New Mexico may be forced to
sell both the surface and subsurface of school trust land on WSMR to
the Army, even though the sale of the mineral estate on school trust land
would be contrary to the express direction of an earlier Congress. Furthermore, New Mexico schools may suffer a substantial loss of future
revenue from unpredicted mineral production on lost trust lands, while
the federal government may reap a windfall gain of mineral wealth intended by an earlier Congress to benefit New Mexico school children.
THE WHITE SANDS MISSILE RANGE
The White Sands Missile Range is located in southcentral New Mexico.
It is a dry, desolate region ranging from 4,000 feet above sea level in
the Tularosa Basin to nearly 9,000 feet at Salinas Peak, with little vegetation throughout. 6 Sixteenth century Spanish explorers who feared venturing into the dry and desolate plain called part of the area "Jornada del
Muerto" or Journey of Death.7 Ironically, in the same Jornada del Muerto
the U.S. government exploded the first nuclear device in 1945.' Today
the range serves multiple purposes as a primary test site for advanced
weapons, a solar energy research center, a space tracking station, and an
alternative landing site for space vehicles. 9
Prior to 1942 when the federal government created WSMR for defense
purposes, ranchers owned large portions of the area which they supplemented by leasing land belonging to the federal and state governments. 10
Congress carved out the land required for WSMR by passing an act to
5. Jim Baca took office in 1982. His predecessor, Alex Armijo, filed the claim.
6. R. Grant, Review and Assessment of the Oil, Gas, Mineral, and Water Resources on State
Lands Within the White Sands Missile Range, New Mexico at 5 (1983) (an unpublished report
prepared for the New Mexico Commissioner of Public Lands).
7. Id. at 5.
8. Id. at 7.
9. Id. at 5.
10. The information in this section was gathered from private papers in the New Mexico Land

Office.

April 19841

SCHOOL TRUST LAND

authorize payment to the ranchers for their leases of public land."' By
1946 the Army had withdrawn all federal public land on WSMR from
private use by signing "Lease and Suspension Agreements" with the
ranchers. The federal government "suspended" federal grazing permits
and compensated the ranchers for them. The same agreements provided
for the federal lease of state-owned holdings in the ranching units. Until
1983, the state continued to lease some 350,000 acres of state trust land
on WSMR to dislocated ranchers who wanted to keep their ranching units
intact; the federal government, in turn, leased state and private holdings
directly from the ranchers. Additionally, the state received lease payments
from the Army in compensation for closing off access and use to the
mineral rights on trust land on WSMR.
In 1970 the federal agreements expired, but the Army had neither the
congressional authority nor the funds to purchase the land. Congress
authorized only the condemnation of exclusive leaseholds on a year-toyear basis, with an option to renew each year until 1980.12 In 1970
Congress approved the acquisition of state and privately owned land on
WSMR, but it withdrew that authorization the next year.' 3 In the succeeding ten years Congress authorized the acquisition of privately owned
land and mining claims on WSMR three times, in the years 1974, 1976,
and 1980. Only twice, in 1973 and 1979, did it actually appropriate the
funds to do so.14 After 1971 Congress refused to authorize the purcahse
of state-owned trust land on WSMR, although the Executive branch
frequently requested approval and funding of purchase by the Army. 15
There was some hope in Congress that deferral would bring a lessening
of land values on WSMR.' 6 At a hearing on military construction, one
congressman stated that the gradual decline in the water table eventually
would make water unavailable in the area, thus lowering the cost of the
land.' 7 Therefore, by 1983 the Army had purchased or condemned most
of the private holdings on the range, but lacked the authority and the
funding to buy state trust lands.
There is no doubt about the Army's continued desire to aggressively
seek congressional authorization and funding for the purchase of state11. The Taylor Grazing Act of June 28, 1934, ch. 865, 48 Stat. 1269 (codified as amended at
43 U.S.C. §§315-315r (1976)).
12. New Mexico Land Office, supra note 10.
13. Act of Oct. 26, 1970, Pub. L. No. 91-511, 84 Stat. 1204, 1206; Act of Oct. 27, 1971, Pub.
L. No. 92-145, §705(a), 85 Stat. 394, 410-11.
14. Act of Nov. 29, 1973, Pub. L. No. 93-166, 87 Stat. 661, 662; Act of Nov. 30, 1979, Pub.
L. No. 96-130, 93 Stat. 1017.
15. New Mexico Land Office, supra note 10.
16. H.R. REP. NO. 530, 94th Cong., 1st Sess. 24 (1975).
17. Hearings on Military Construction Appropriations for 1976 Before the Subcommittee on
Appropriations, Part 3, 94th Cong., 1st Sess. 969 (1975).
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owned trust lands on WSMR. A speech given by WSMR Commanding
Officer Major General 0. L. Tobiason is a good illustration of the Army's
on-going desire to purchase all of WSMR. 8 The general pointed out that
the military would use as little land as possible to accomplish its mission
and would make substantial efforts to protect the environment and natural
resources there. Furthermore, the Department of Defense would be only
a temporary trustee of mineral lands and would not be in the mineral
development business.' 9 Nevertheless, the general stated that the Army
required exclusive use of WSMR for the national defense mission: the
inherent conflict between the surface use and access to the subsurface
mineral estate established the need for federal acquisition of the full fee
at a fair price. 20 No trade for comparable federal lands would be possible
because the Bureau of Land Management had rejected such an arrangement, claiming it was contrary to regulations requiring it to benefit from
any exchange. 2' Finally, the general claimed that the location of the missile
range provided the people of New Mexico with the greatest return on
their real estate.22 Presumably, then, if the federal government purchased
the fee interest of all state trust lands on WSMR, at some time in the
future another branch of the federal government would administer the
lease of mineral rights and collect the financial benefits for the coffers of
the federal government.
However, the State of New Mexico was dissatisfied with the paltry
sums received from the federal government as leasehold payments. In
the winter of 1979, the state and a group of local ranchers filed an inverse
condemnation suit against the federal government in the Court of Claims.
That action is still pending. The petition claimed that the federal condemnation of private fee lands on WSMR had destroyed the essential
unity of the public and private lands for grazing or any other economic
purpose. Motions for summary judgment by the plaintiffs relied on two
theories: first, the federal government had taken the reversionary interest
because neither the state nor the ranchers would have access to or use of
the land in the foreseeable future; second, even if the federal government
had not taken the reversionary interest, it had destroyed the future use
of the land for ranching operations by dividing up the ranch units. 23 It is
worth noting that the mineral estate on State trust land on WSMR was
not expressly included or excluded from the claim in any of the pleadings.
An interlocutory opinion by a Court of Claims appeals panel held that
18.
19.
20.
21.
22.
23.

Grant, supra note 6, at 10-15 reprints the General's speech.
Id.at 11.
Id.at 14.
Id.at 13.
Id.at 15.
State Land Office, supra note 10.
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the year-to-year lease at fair rental value did not satisfy the fifth amendment just compensation rights of the state and its lessees .24 The condemnation of the temporary interest was actually a permanent taking of the
whole fee, presumably including the mineral estate, although the court
did not say so expressly. The Court of Claims held further that the federal
government could not escape its fifth amendment responsibility to pay
just compensation to a deprived land owner merely by permanently leasing
the land at a price considerably lower than actual purchase would require.
The appeals panel sent the case back to the Court of Claims trial court
for a determination of the date of taking and the amount of compensation
due."5 The court did not consider whether federal law prohbited state sale
of the mineral estate on school trust lands and permitted compensation
only for its lease. 6
27
In the Court of Claims the date of the taking is a jurisdictional issue:
28
the Tucker Act bars any inverse condemnation claim if the taking occurred more than six years before the filing. Before the trial court could
determine the taking date, and thus the existence of jurisdiction, it needed
the appeals level to decide that a taking had occurred. However, the
appeals court failed to address what effect its interlocutory determination
of the taking of the fee will have if the claim is barred by the statute and
the trial court never establishes jurisdiction. If the statute of limitations
has run, has the state forfeited any claim to the surface or subsurface
merely by filing a lawsuit which admits a taking occurred and then receiving an interlocutory opinion that the whole fee was taken? Evidently
the Army Corps of Engineers believes the interlocutory holding alone is
sufficient to terminate State ownership of the whole fee. In March of
1983, the Corps informed the state it would not renew leases on WSMR
trust lands because the state no longer owned a leasable interest in them.29
The state does not agree, of course, and will argue a contrary position
as the case proceeds through the Court of Claims.
The Court of Claims appeals panel stated several times that other
avenues of relief may be available to the plaintiffs, even if the inverse
condemnation claim was untimely.) ° It held out injunctive and declaratory
relief to the parties as a means of establishing ownership. However,
claimants in property disputes against the United States apparently have
24. Armijo v. United States, 663 F.2d 90, 93 (Ct. Cl. 1981).
25. Id. at 95.
26. See 43 U.S.C. §870 (1976).
27. Finn v. United States, 123 U.S. 277 (1877); 6A NICHOLS, THE LAW OF EMINENT
DOMAIN § 29. 11 at 29-14 (1981).
28. 28 U.S.C. § 2501 (1976).
29. Grant, supra note 6, at 8 quoting a statement of State Land Commissioner Jim Baca made
in April of 1983.
30. Armijo, 663 F.2d at 95, 96.
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no such recourse, according to the very recent case of Block v. North
Dakota. 3 States, like individuals, are barred by federal sovereign immunity from officers suits against United States officials in the absence
of an express waiver of immunity by Congress. The only recourse for
the state may be a condemnation action by the federal government, in
this case when the federal government attempts to condemn the leasehold
interests again or when it receives authority and funds to condemn the
whole fee. Until then the title to the land will not technically 3vest
in the
2
federal government, but it may not remain in the state either.
WHY LOSS OF THE MINERAL ESTATE ON WSMR MATTERS
The loss of even a section of school trust land with mineral potential
may deprive public schools in New Mexico of a lucrative source of earned
revenue. The national demand for oil and gas has made those resources
particularly valuable: in 1981-82, the trust land funds in New Mexico
earned one dollar in rental revenue and royalty income for every five
dollars earned from 1900-1981 inclusive.33 Also in 1981-82, 96% of all
revenue generated by state trust lands was earned from oil and gas lease
rentals, bonus, and royalty payments,34 yet was derived from only 1.5%
of the state's trust land holdings.3 5 Furthermore, earnings from school
trust lands comprised about 20% of state funds available for annual expenditures by public education, with an additional 16% derived from the
Federal Mineral Leasing Act and the other 64% derived from state taxes.
Expenditures on education comprised 70% of the funds appropriated
annually for all recurring expenditures made by the state. 36 Thus any
untapped oil or gas wealth on WSMR might appreciably increase earnings
from school trust land, ease the need for state revenues from other sources
for education, and increase the total available for public schools.
Moreover, there is some reason to believe that state trust lands on
WSMR may be rich in oil and gas and other natural resources. A recent
assessment of natural resource potential by geologist Bob Grant for State
Land Commissioner Jim Baca concluded that "portions of the WSMR
offer outstanding promise for the discovery of valuable deposits of oil,
gas, and other minerals, and contain enormous volumes of unappropriated
water." 37 Grant's report based its conclusions on an analysis of the geo31.
32.
33.
34.
35.
36.
(Oct.
37.

51 U.S.L.W. 4511, 4513 (May 3, 1983).
Id. at 4516.
Derived from figures in Annual Report, supra note 4, at 27.
Id. at 2.
Id. at 9.
Telephone interview with David Bloom, New Mexico Department of Finance Administration
1983).
Grant, supra note 6 at I.
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logical features of the area and a review of discoveries prior to the military
occupation of WSMR.
Grant was unable to gain admission to WSMR to explore or to sink
test wells. The Army evidently did not accept Grant's protests that oil
and gas exploration geologists could easily and quickly examine exposed
rocks in certain mountain areas and make only brief inspections of the
valley floor. Nor did the Army permit sample drilling by rigs which might
be removed quickly.38 Grant warned that drilling was the only known
way to determine absolutely whether producible hydrocarbons were present in sedimentary reservoir rocks. 39 Grant was bewildered by the military's refusal of permission to explore in order to better determine the
mineral potential of the area and the real value of the mineral estate.
Under the circumstances, Grant recommended that the State retain
mineral rights to trust land on WSMR because of the potential value as
a legacy for the state's future.4" Grant encouraged a negotiated trial exploration program, with hopes it might develop into joint use of WSMR
by the Army and state mineral leasees. 4' The State Land Commissioner
has stated vigorous approval of Grant's recommendations.4 2 As trust officer for state trust lands, his fiduciary duty is to maximize trust revenues
for public schools and institutions. Furthermore, he believes it will be
extremely costly to determine the value of the mineral estate on WSMR
trust lands. Therefore, he would like to arrange an exchange for other
comparable federal lands or for compensation for the surface interests
only. The Land Commissioner would prefer to stipulate with the federal
government that the mineral interests are not a part of the pending inverse
condemnation suit.43 So far the Army seems unwilling to consider the
state's proposal to retain mineral rights on trust land and to arrange limited
joint use of the surface and subsurface.
STATE TRUST LAND FOR SCHOOLS: A BRIEF HISTORY OF FEDERAL
LAW AND POLICY
Army officers and other federal officials involved with WSMR have
demonstrated no awareness of the clear and persistent federal commitment
to public education which spurred the federal donation of school trust
land to the states. The federal government, in all three branches, should
be cognizant of its own education policies before assessing claims by the
Army that state-owned trust land is needed for military purposes. Any
38.
39.
40.
41.
42.
43.

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

54.
52.
57.
57-58.
9, reprint of Land Commissioner's statement.
9-10.
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federal attempt to condemn school trust land with mineral potential will
necessarily create a direct conflict between the needs of the nation for
funding for public education and for an adequate defense.
The donation of land to maintain schools is a time-honored practice in
our nation's history. In colonial times, counties and towns commonly set
aside land for the benefit of public schools." Colonists were impressed
by publicly endowed schools in the Old World. They lacked money, but
did have a ready supply of land which they could donate to the local
school 4 5 Local government entities gave grants to community schools as
early as 1621 in Virginia and 1635 in Massachusetts; the donations of
land to endow colleges starting with Harvard in 1638 are well known. 6
The land was not simply for use as a site for school buildings. Often the
terms of the grant required that the land, or proceeds from its sale, be
used for maintenance of a school forever.47
After national independence Congress vigorously debated the proper
use of the public domain. The federal government had no claim over
unappropriated land in the original thirteen states, but Congress did induce
the states to cede claims to western territorial holdings to the Confederation, promising that the land would be used for the common good.48
Later, with only a few notable exceptions, the federal government took
ownership of thousands of acres of unappropriated land in the territories
as each came under dominion of the United States government. Undoubtedly this was the greatest land-grab in U.S. history. Alexander
Hamilton developed a successful plan to use the land to raise revenues
to pay off the nation's debt and to support the federal government. States
were granted ownership of certain sections for the support of public
institutions and the common schools as they achieved statehood, but the
federal government retained supervision of the use and settlement of
unoccupied land. 9 Congress believed that only the federal government
could distribute the land uniformly and equitably. It feared uncontrollable
fraud, speculation, and corruption if the states took over the job.50
Although Congress continued to debate the use of its own holdings in
the public domain throughout the nineteenth century, it did set aside state
trust land for the benefit of schools starting as early as 1785. The Land
Ordinance of 1785 and the Northwest Ordinance of 1787 designated one
section in every township for the maintenance of public schools in the
44.
45.
46.
47.
48.
49.
50.

B. HIBBARD, A HISTORY OF THE PUBLIC LAND POLICIES 306 (1924).
Id. at 305.
Id. at 306-07; 67 CONG. REC. 1821 (1927).
Id. at 305.
Id. at 32.
Id. at 2.
Id. at 191.
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459

western territories." The Northwest Ordinance expressly stated that schools
and the means of education should forever be encouraged because knowledge was necessary to good government and the happiness of mankind.
Congress granted the State of Ohio the same one section in each township
when it was carved out of the Northwest Territory in 1802.52 During the
floor debate on the admission of Ohio a congressman read the statement
in support of public education from the Northwest Ordinance into the
record.53
Brief statements in the History of Congress at the time of Ohio's
admission expose the policy underlying the decision to give school land
and other benefits to that state upon admission to the Union. The select
committee studying admission recognized the importance to the United
States of revenue earned from lands within the territory. The committee
also was cognizant of the need to facilitate good relations and to promote
the best interests of the new state. Accordingly, it recommended giving
Ohio one section in each township for the use of schools, a salt springs
reservation, and a promise to use one-tenth of the proceeds earned from
federal lands lying within the state to build roads, provided that the state
could not tax any federal land sold for private persons for ten years after
they completed payment.54 In light of the extensive federal land holdings,
such grants may not seem overly generous. What is significant, however,
is the undeniable consensus that the new states needed outright grants to
further the important federal public purpose of education.
Between the years of 1802 and 1846 the federal government granted
each new state one section in every township to hold in trust for education.
Then the number was increased to two sections, and later states in the
arid west were granted four sections. 5 However, grants in the western
states after 1866 expressly excluded sections of known mineral character.
Congress required survey of the lands and then a determination of whether
any particular section was owned privately or had mineral wealth. If so,
the state made an indemnity selection of comparable, nonmineral land.56
Once ownership vested in a state, a later mineral discovery did not invalidate the state's title.57
It is important to note that Congress did not simply give the school
51. 1 Laws of the United States 565 (1815) and Act of Aug. 7, 1789, ch. 8, § 1, 1 Stat. 52 as
cited in Andrus v. Utah, 446 U.S. 500, 522 (1979) (Powell, J., dissenting).
52. B. HIBBARD, supra note 44, at 309.
53. 1 ANNALS OF CONG. 1099 (1802). The Congressional Record was entitled History of
Congress during this period.
54. Id. at 1100.
55. Morrison, 240 U.S. at 198.
56. B. HIBBARD, supra note 44, at 313; Andrus, 446 U.S. at 522; United States v. Sweet, 245
U.S. 563 (1918).
57. Wyoming v. United States, 255 U.S. 489, 500 (1920).
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trust land to the states and disavow any further federal responsibility for
enforcement of the terms of the trusts. The United States Supreme Court
has recognized a federal obligation to exact performance of the conditions
from the states. As early as 1919 in Ervien v. United States 8 the Court
required the State of New Mexico to use revenue derived from trust lands
only for the purposes designated by Congress. In later cases, Lassen v.
Arizona59 and Alamo Cattle Co. v. Arizona, 60 the Court stressed the need
to assure full monetary compensation to the trust funds for any land taken
for federal or state purposes.
The experience of the State of New Mexico, while in some ways
unique, underscores the congressional desire to provide new states with
the resources needed to support public education. New Mexico was eager
to achieve statehood from the time of admission as a territory in 1848.
Repeated efforts failed, in part because of fears in Congress that admission
would alter the balance of political power in Washington, in part because
some congressmen viewed New Mexico as an underpopulated, arid territory with a large number of Spanish-speaking citizens. 6 ' By 1898, Congress was stalemated over the admission question. In that year Harvey
B. Ferguson, New Mexico's Territorial Delegate to Congress, proposed
that New Mexico receive a share of the trust land normally given at
statehood. The House Committee on Public Lands concurred, agreeing
that it would be "an injustice . . . to the people and particularly to the62
children" if New Mexico received only arid land to support her schools.
During this period a Court of Private Land Claims settled certain pending
Spanish land grant claims, freeing valuable land for public entry under
the general land laws of the United States. 63 Congress agreed with Delegate Ferguson and the Committee on Public Lands that the public schools
should not be deprived of the benefit of the more valuable land; it granted
the Territory of New Mexico two sections in every township to hold in
trust for public schools.'
A speech made by Territorial Delegate Ferguson on the floor of the
House illustrates the reliance that New Mexico placed upon the federal
government to ease the burden of funding public education. Ferguson
repeated the fear that all good lands would be in private hands by the
time New Mexico gained admission as a state. He, too, saw a need to
58. 251 U.S. 41 (1919).
59. 385 U.S. 458 (1967).
60. 424 U.S. 302 (1976).
61. See, e.g., 31 CONG. REC. 5191 (1898) (remarks of Rep. McMillin) and 45 CONG. REC.
708-09 (remarks of Rep. Gillett).
62. 31 CONG. REC. 5190 (1898). It is one of the ironies of history that the arid land sometimes
is of infinitely greater value to the school trust fund than farm land.
63. S. REP. NO. 1208, 55th Cong. 2d Sess. 1 (1898).
64. The Ferguson Act, ch. 489; 30 Stat. 484 (1898).
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save New Mexico from a deplorable and undeniable injustice. Ferguson
was proud of a public school system built in New Mexico by voluntary
taxation of the citizenry, but he wanted a better opportunity to erase the
"ignorance" that had barred New Mexico from statehood. He said:
If we are too ignorant for statehood, help us to become educated
sufficiently, because you surely cannot contemplate keeping us forever in a Territorial condition by refusing us the means of overcoming
the objection of ignorance.
New Mexico had been badly treated, he said, but her citizens were not
embittered. The state wanted the lands as soon as possible so education
would prosper.65
New Mexico continued to seek statehood, in part because of the additional trust lands it would gain to aid the common schools. New Mexicans also continued to brag about the quality of schooling in the territory,
but contemplated the benefits of further federal assistance. Ex-governor
Bradford Prince said the following before the House Committee on Territories in 1908:
Our people are anxious that all their children have as good an education as possible. Of course we have not had enough money in the
country districts to get as good schools as we would like to have,
and nothing like as much as wel will have when we become a state,
but the enrollment has increased continually year by year, and everything is now satisfactory in that respect.66
Prince did not believe that any state with double the resources of the
New Mexico Territory had worked as hard to improve public education.
Still he recognized that as long as New Mexico was a territory, it would
have difficulty attracting capital and increasing the population.67 A similar
reliance is reflected in a statement which appeared in a Legislative Manual
just after Congress approved admission for New Mexico:
New Mexico will, within a few years, have one of the best equipped
public school systems in the country, thanks largely to the generosity
of the United States government, which comes somewhat late but is
none the less appreciated ....
It is confidently expected that within
a few years the public schools will be absolutely self-supporting
through the leasing and sale of school lands, so that it 6will not be
necessary to levy any tax whatever for school purposes. 1
Thus, New Mexicans appreciated the importance of federal trust land
65.
66.
67.
68.

31 CONG. REC. 5191 (1898).
H.R. REP. NO. 2742, 60 Cong., 2d Sess. 10 (1909).
Id. at 10-11,
Legislative Manual 18 (1911). The Legislative Manual is more commonly known as the Blue
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gifts for the funding of education and anxiously awaited the resources
those funds would make available to the state's educational system.
Furthermore, both the debates at the time New Mexico achieved admission to the Union and the New Mexico Enabling Act confirm the
desire of Congress to restrict the use of school trust land in order to
maximize the benefits to the trust fund. The Enabling Act did not reserve
a right in the federal government to take the land back when it was needed
for. other federal purposes such as defense. Nor did debates in Congress
indicate an intent to ever reclaim the land. 69 To the contrary, Congress
expressly provided sections in every township solely to benefit public
education. The New Mexico Enabling Act provided two sections in every
township in addition to those given in 1898.70 As in other western states,
the gift excluded land of known mineral character; instead the State made
an indemnity selection. Land left over after the payment of certain authorized debts also was designated for public schools, as was five percent
of the income from federal lands located in New Mexico. 7 '
However, the New Mexico Enabling Act set strict requirements which
no earlier state had met: Congress barred New Mexico from mortgaging
any trust land and required sale or lease only to the highest bidder above
a designated minimum price. For the first time the U.S. Attorney General
assumed the duty of enforcing the provisions related to the disposition
of trust land and the use of funds derived from them. 72 Congress was
concerned that New Mexico would follow the pattern of earlier states
whose officials did not dispose of trust land to the state's best advantage,
thus depriving the schools of maximum benefits. 73 New Mexico, also,
had misused some of the land granted it in 1898 by permitting timber
speculation. 74 New Mexicans appearing at hearings of the senate Committee on Territories agreed with committee members that the safeguards
were necessary to insure the perpetuity of the school fund and its inviolability.75 The objective, therefore, was to maximize funds available
to schools in order to achieve the ultimate federal goal of fostering public
education. No other federal purpose was deemed important enough to
mention as a limitation upon the achievement of trust fund objectives.
Some seventeen years after New Mexico achieved statehood Senator
Jones and Congressman Morrow from New Mexico led a battle to pass
69. See, e.g., 45 CONG. REC. 708-14, 8225-36 (1910).
70. Enabling Act for Arizona and New Mexico §6, ch. 310, 36 Stat. 557, 561-62 (1910).
71. Id. at §7, 36 Stat. at 562-63.
72. Id. at § 10, 36 Stat. at 563-65.
73. See letter from Secretary of Interior Garfield reprinted in H.R. REP. NO. 152, 61st Cong.,
2d Sess. 3 (1910).
74. S. REP. NO. 454, 61st Cong., 2d Sess. 20 (1910); Murphy v. State, 65 Ariz. 338, 181 P.2d
336 (1947).
75. S. REP. NO. 454, supra note 74, at 20.
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a federal law removing the restriction on the vesting of school trust land
sections of known mineral character. Over the years numerous disputes
had arisen over whether particular sections of land had "known" mineral
wealth before title vested in a state. 76 Numerous lawsuits filed by the
federal government and private individuals to litigate the question placed
clouds on the title to school trust land, thus making much of the land of
questionable value. Congress enacted the Jones Act in response. As finally
passed the new Act retroactively extended prior grants to the public
schools to embrace mineral sections unless the state had already made
an indemnity selection." However, the Jones Act was written as a kind
of fee simple on condition subsequent whose terms applied to all school
lands in state trust funds, whether they were the originally granted sections
or indemnity selections. States took ownership of the mineral estate on
the original sections provided they never sold the mineral estate on any
school trust land.78 They could, however, lease the mineal rights and use
the proceeds to support public schools. The Jones Act did expressly
exclude reservations in the United States, presumably including those for
defense purposes, in existence at the time of the Act's passage. However,
it made no mention of any federal power to create new reservations on
the school land in the future. The federal government, through the Attorney General, reserved the right to institute proceedings to take back
land sold contrary to the provisions of the Act.79
Reports from House and Senate committees during consideration of
the Jones Act reflect a desire to assure a fixed source of public school
income for the eleven western trust land states. The discussions acknowledged that these states were sparsely settled, and included large areas of
arid desert of little value; therefore the states had difficulty raising the
funds needed to maintain public education adequately.8" The Senate report
noted that Congress had granted school trust land to all of the eastern
states without a reservation of the mineral estate. These lands provided
the eastern states with an ample source of revenue. The committee wanted
76. H.R. REP. NO. 1617, 69th Cong., 2d Sess. 2 (1927); 68 CONG. REC. 1816 (1927) (remarks
by Rep. Colton).
77. A committee report from the House clarifies that only school trust land and not all land held
in trust was included in the final version of the act. H.R. REP. NO. 1761, 69th Cong., 2d Sess. 3
(1927).
78. See 68 CONG. REC. 1824 (1927). Laws governing indemnity selection forbade the choice
of mineral land. Act of Feb. 28, 1891, ch. 384, 26 Stat. 796. The Jones Act did not change this.
H.R. REP. NO. 1761, supra note 77, at 2, clarifies that indemnity titles fell under the protection
of patent laws and could only be set aside due to fraud. Therefore, the titles were secure. However,
this author does interpret section B of the Act to forbid the sale of mineral interests on indemnity
land.
79. 43 U.S.C. §870 (1976).
80. H.R. REP. NO. 1617, supra note 76, at 3, H.R. REP. NO. 1761, supra note 77 at 4. The
only reprinting of the Senate Report is in H.R. REP. NO. 1761.
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to put the western states on equally firm footing, to reduce the schooltax burden, and to fully effectuate the purpose and intent of the original
grant to support public education. 8 The House Committee on Public
Lands stated a desire to prevent the mineral lands from falling into the
hands of third parties and to insure a full measure of support for schools.82
Similarly, records from the congressional debates reveal a clear purpose
to maximize the benefits available to public education from school trust
land and to establish a permanent source of revenue by granting the
mineral estate, but forbidding its sale. In the debate on the Senate floor,
Senator Jones of New Mexico noted the failure of nearly all states receiving school grants to invest the revenue earned in a permanent fund.
This Act securing title to the mineral estate would enable the creation of
permanent funds in twelve western states and lift a taxation burden from
the taxpayer if the states handled it "honestly, faithfully, and economically." 83 In New Mexico, in particular, almost one-half of the entire land
in the state was owned by the federal government and therefore untaxable.
As a result, the citizens of the state shouldered the extraordinary burden
of raising the revenue to meet expenses.84 Congressman Morrow recognized the mineral potential of school trust land in New Mexico, and
he hoped it would generate "an immense school fund." 85 Morrow summed
up his support of the measure by saying,
In my opinion this is as beneficial legislation as any that has been
enacted by Congress in behalf of the public land states for a period
of a quarter of a century ... 8
Morrow's statements reveal a desire to secure a permanent, inviolable
source of revenue for public education in New Mexico.
Remarks in the House by Representative Colton of Utah confirm the
desire to reserve the mineral estate for the benefit of public schools.
Representative Colton recounted the fear of the western states that the
federal government would take away trust land if it could "reasonably
infer" there was mineral wealth on the land.87 Colton bemoaned the
vexatious litigation earlier faced by western states when he said:
...we felt that the very life blood of our common-school system
was being drained away. It was no answer to say that it was being
legally done. If a law works unjustly, its results are just as harmful
as if there were no law covering the point. Many of the western
81.
82.
83.
84.
85.
86.
87.

H.R. REP. NO. 1761, supra note 77, at 5.
H.R. REP. NO. 1617, supra note 76, at 4.
68 CONG. REC. 1820 (1927).
Id. at 1821.
Id. at 1820.
Id. at 1824.
Id. at 1816.

April 1984]

SCHOOL TRUST LAND

states are but sparsely settled and nearly all of them have areas of
arid, desolate, barren, and desert waste which are almost totally
valueless. Taxation in these states is high and would have been much
higher had they been deprived of the mineral school lands as was
contemplated.88

Colton went on to point out that among the lands excluded from the
provisions of the law were those already included in military reservations.
These lands would fall within the Act as soon as they were restored to
the public domain. He made no mention of any permissible condemnation
of the land for military purposes in the future. His comments merely
show a concern for the full protection of rights existing at the time of
the measure's passage.89 Colton ended his remarks with the following
statement:
Mr. Speaker, while the people of my state are for reasonable conservation of the great resources of this country, they stand first for
the conservation and training of the human mind and soul. We are
asking for the conservation of the resources of our school lands for
the benefit of our children and our children's children. We are thinking in terms of people more than in terms of dollars. Our first thought
has always been for the educational and moral uplift of our children.
The schoolhouse and church were our first buildings after our homes.
With a chance to have better schools and better homes we will reward
the generosity of the Nation with a better, more patriotic libertyloving citizenship.'
It is clear from Representative Colton's remarks that the Jones Act's
purpose was to assure that the mineral wealth on school trust land would
enure forever to the benefit of public education. First and foremost, the
nation needed a well-educated citizenry to protect its future.
FEDERAL CONDEMNATION POWER
The congressional intent to reserve school trust lands for the benefit
of public education is unquestionable. Equally clear is a long history of
federal condemnation law which gives the federal government almost
unlimited power of eminent domain. The fifth amendment to the U.S.
Constitution permits the federal government to take private property so
long as it is used for a public purpose and the owner receives just compensation. Under the amendment state-owned land is "private property"
subject to condemnation. The federal government has the power to con88. Id.
89. Id. at 1817.
90. Id.
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demn land directly by an act of Congress without concurrent action by
the state in which the property lies. 9'
The foundation for the right of eminent domain is necessity: the federal
government may condemn land to enable the performance of functions
entrusted to it by the Constitution.9 2 Normally the "public use" of land
is a legislative determination made when Congress grants the authority
and funding for a condemnation to the executive branch." The courts
can make a judicial finding of whether a public use is legitimate, usually
looking to see if the use enures to the welfare of the community, if the94
public gains some advantage, or if a constitutional purpose is served.
Furthermore, the concept of "public use" is broad enough to permit the
federal government to sell by-products for private profit, even if the use
is separable 95 or if excess land is taken. 96 Clearly the federal government
may exercise the power of eminent domain to support its war powers,
including preparation for war in times of peace. 97
The federal power of eminent domain includes the power to condemn
land already in public use for another purpose by a state. 98 It is not
restricted by the fact that the state holds the land in a trust arising from
a donation by private owners; even if the state cannot sell the land, the
federal government may condemn it and thereby dispose of all defects. 99
Nor is that power restricted by the possible adverse effect its exercise
may have on the state's tax revenues or upon existing schools, prison
farms, highways, rights of way, or bridges. "k A desired federal use prevails over uses designated by a state or city. ' Finally, school trust land
apparently is subject to condemnation by the federal government or the2
state, provided the trust receives the-full value of the interest dispensed. 1
When state land is condemned, the state may demand compensation
for a taking of its property to prevent a violation of the requirements of
the fifth amendment or it may offer a defense asserting the illegality of
the taking. 0 3 However, once a state institutes a suit in inverse condemnation claiming a prior taking of the land, it is estopped from asserting
91. 1 NICHOLS, supra note 27, § 2.213 at 2-29; Kohl v. United States, 91 U.S. 367 (1875).
92. Kohl, 91 U.S. at 373-74.
93. 2 NICHOLS, supra note 27, §7.4 at 7-81.
94. Id., §§7.2 at 7-18; 7.2(1) at 7-26; 7.31(2) at 7-25.
95. Id., § 7.222(3) at 7-56.
96. Id., §7.4122 at 7-126.
97. 1 NICHOLS, supra note 27, § 3.11(9) at 3-24.
98. Kohl, 91 U.S. at 367.
99. United States v. Carmack, 329 U.S. 230, 239 (1946).
100. Oklahoma v. Atkinson, 313 U.S. 508, 511, 534 (1941).
101. Carmack, 329 U.S. at 542.
102. Alamo Land & Cattle Co. v. Arizona, 424 U.S. 302 (1976); Lassen v. Arizona, 385 U.S.
458 (1967).
103. 1 NICHOLS, supra note 27, § 2.211 at 2-124.
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the invalidity of the taking."0 Furthermore, a prolonged failure to assert
the illegality of a taking can result in the loss of a right to contest its
validity.'' 5 The Tucker Act grants states and others the right to sue the
sovereign federal government for compensation after a taking carried out
without condemnation, but that right expires if not exercised within six
years after the taking occurred. " States are entitled to just compensation
in an inverse condemnation claim if Congress expressly authorizes a
taking but the Executive fails to make the payments, or if actions of the
07
Executive deprive a state of property in violation of the fifth amendment.
The U.S. Supreme Court has not yet addressed the question of whether
the federal government can condemn the mineral estate on school trust
lands, although that result may be implicit in opinions permitting the
condemnation of the fee interest.0 8 Still no case has raised the specific
issue of the mineral estate and the requirements of the Jones Act which
expressly forbids its sale in twelve western states. The inverse condemnation claim filed by the State of New Mexico after long occupation of
WSMR may raise the question. The Court of Claims held in an interlocutory opinion in Armijo v. UnitedStates0 9 that the State of New Mexico
was entitled to compensation for the whole fee on school trust lands on
WSMR, provided that the inverse condemnation suit was filed before
expiration of the Tucker Act statute of limitations. However, the State
Land Commissioner wants to keep ownership of the mineral estate on
WSMR with the state so that the school trust fund will derive whatever
benefits are available in the future. The Land Commissioner does not
believe that any compensation would adequately pay New Mexico schools
for the loss of the mineral rights whose value is unknown. 0 Surely he
will argue in the inverse condemnation suit that the Jones Act authorizes
the state to seek compensation only for a fair rental value of the subsurface. Eventually the New Mexico case may reach the U.S. Supreme
Court for a determination of whether the clear congressional purpose to
protect public education carves out an exception to the federal condemnation power. The Supreme Court may also determine whether the need
to protect public education requires the Army to give the State reasonable
access to the mineral estate.
Any Supreme Court decision on this question will necessarily include
104. 6A NICHOLS, supra note 27, at § 29.2(1); Great Falls Manufacturing Co. v. Garland, 124
U.S. 581, 598 (1888).
105. Kaukauna Water-Power Co. v. Green Bay and Mississippi Canal Co., 142 U.S. 254, 281
(1891).
106. 28 U.S.C. §§2501, 1491 (1976).
107. Id., 6A NICHOLS, supra note 27, at § 29. 1.
108. See supra note 102.
109. 663 F.2d 90 (Ct. CI. 1981).
110. See Grant, supra note 6 at 9-10.
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a consideration of whether the federal statute reserving the minerals and
any federal act granting specific condemnation rights are in irreconcilable
conflict. In the past the Court has frowned upon the repeal of one law
by implication in a later law which does not expressly alter the earlier
act. The intent to repeal must be "clear and manifest.""' The Court will
read the statutes in order to give full effect to each and to preserve their
original sense and purpose. It will not substitute its legislative judgment
for that of the Congress. When statutes are in irreconcilable conflict, the
more recent will control."12 Irreconcilable conflict does not occur when
two statutes produce differing results if applied to the same factual situations.' Conflict is present when Congress has the clear intent to implement the later statute, in spite of conflicts with earlier laws. ' 4
Furthermore, the Court will imply repeal only if it is necessary to make
a later enactment work, and then ony to the minimum extent necessary. "'
The Court has not directly addressed repeals by implication in a condemnation law, but it did state in Tennessee Valley Authority v. Hill"6
that appropriations measures, by themselves, may not change existing
substantive law. The Tennessee Valley case arose when environmentalists
sought to prevent the Army Corps of Engineers from completing a dam
which would destroy the natural habitat of the snail darter, an endangered
species expressly protected by federal legislation. '" The legislative history showed that the congressional committee reviewing the last of a
series of bills for funding the dam was aware of the conflict when it
recommended the appropriation of funds required to complete it." 8 The
Court noted that normally legislators assume that appropriated funds will
be devoted to lawful, and not forbidden, purposes.' The committee
reviewing the final dam appropriation had no jurisdiction over the subject
of the earlier legislation protecting endangered species and had conducted
no extensive hearings on it. Therefore, the Court could not permit a
deceptively simple insertion in an Appropriations Committee report to
undo the careful work of a committee in an earlier Congress. 20 In a
dissenting opinion, Justice Powell noted that the majority's decision "casts
a long shadow" over the operation of the most important of government
111. Watt v. Alaska, 451 U.S. 259, 266-67 (1981).
112. Id.
113. Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976).
114. Wait, 451 U.S. at 266.
115. Radzanower, 426 U.S. at 155.
116.
437 U.S. 153, 191 (1978).
117. Id. at 164.
118. Id. at 172.
119. Id. at 190.
120. Id. at 191.
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projects, even those serving vital needs of society and national defense.' 2'
He was outranged that an endangered species act could be used to force
the federal government to abandon a nearly completed dam on which the
Army Corps of Engineers had spent millions of dollars. Thus the Tennessee Valley case reinforces prior holdings by forbidding repeal by implication of an earlier law, even when the later law will complete an
extensive federal defense project long under way.
Parallels to the problems in the condemnation and inverse condemnation of WSMR are obvious. An earlier federal enactment barred the
sale of the mineral estate on school trust lands. A later condemnation law
may attempt to force the State of New Mexico to sell the mineral estate
to the federal government in contravention of the requirements of the
earlier Act. The earlier act forbidding sale should not be repealed by an
apparent conflict with a later condemnation act or a later committee report
stating a familiarity with the earlier act's requirements. Even if the condemnation is for defense purposes, the Congress must give full consideration in the apropriate committees to the effect the new act will have
on the funding of public education.
Furthermore, the Court of Claims cannot substitute its own judgment
for that of Congress in the inverse condemnation suit. Both the Jones Act
and current congressional authorization permit only the lease of the subsurface on WSMR. The court had no power to determine that the federal
government had taken the whole fee on WSMR. At most it could only
require reimbursement to the State for the fair rental value of the mineral
estate. The court should not enable the federal government to obtain
ownership of the mineral estate through the misdeed of permanent occupation, contrary to the express wishes of Congress.
Finally, the State of New Mexico can argue that condemnation and
continued use of the surface of WSMR by the military is compatible with
state ownership and access to the mineral estate beneath the surface.
There is no irreconcilable conflict between the two. Military installations
permitting the lease of the subsurface do exist in other parts of the country.
An army fort in Arkansas and a naval station in Texas are both examples
of successful co-use.' 22 Non-military entities have conducted energy exploration on nmilitary lands in California, Arizona, Utah, and New Mexico. 23
Even on WSMR itself co-use is a common practice. The Army has
agreements with state and federal agencies and scientific institutions to
conduct surveys of the soil, water, and vegetation, to do topographic
mapping and to study archeologic remains and wildlife. It has granted
121. Id. at 195.
122. Grant, supra note 6, at 55; Humble Oil & Refining Co. v. Calvert, 478 S.W.2d 926 (Tex.
1972).
123. Grant, supra note 6, at 55.
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rights of way to utility companies and to others who will not interfere
with normal defense operations. 12 4 A public park, White Sands National
Monument, attracts over 600,000 tourists a year to WSMR.125 Landowners on the north end of WSMR hold "co-use" leases which simply
require evacuation of their land some 60 to 90 days a year at the time of
missile firings. 2 6 If the military were willing, it could arrange for exploration and mineral extraction on WSMR which would not interfere with
the defense mission or endanger the civilian workers.
CONCLUSION
Like other states, New Mexico has faced difficult economic times in
recent years because state tax revenues have increased more slowly than
the rate of inflation. This imposes a particularly heavy burden on public
schools because fully 70% of the recurring expenditures from the state's
general fund are devoted to education. If the total available in the General
Fund does not increase sufficiently, the state's schools will have to maintain educational quality on fewer real dollars. The wise use of school
trust land by the New Mexico Land Commissioner may provide one source
of relief. Oil or gas discoveries on even a few dozen acres of this school
trust land could appreciably increase revenues to public education. Therefore, the Commissioner wants to maintain State ownership of the mineral
estate on any school trust land with potential mineral wealth.
Congress passed the Jones Act in 1927 with the express purpose of
helping sparsely settled western states avoid a financial crisis in education
funding. Earnings from the mineral estate on WSMR should not provide
a windfall profit for the federal government; they should be available to
benefit public schools in New Mexico. The Jones Act should restrict the
federal power to condemn the mineral estate on school trust land until
Congress passes legislation permitting its sale to the federal government.
Furthermore, decisions by all three branches of the federal government
in the immediate future must reflect the historical commitment of Congress to a secure source of revenue for the common schools. Anything
less would threaten the future of the nation's most precious resource, its
children.
JANICE D. PASTER

124. Interrogatory of Felix Sedillo, U.S. Department of the Army, WSMR for Armijo v. United
States, 633 F.2d 90 (Ct. Cl. 1981); see also statement of General Tobiason reprinted in Grant, supra
note 6, at 1I.
125. Grant, supra note 6, at 55.
126. United States v. 46,672.96 Acres of land, 521 F.2d 13, 14 (10th Cir. 1975).

